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in Justifying a Civil Judgment
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The principle of justification is considered
one of the most important guarantees and
controls that contribute effectively to
ensuring the integrity and fairness of the
judicial system. This principle includes
formal and substantive rules that elevate
human justice to its highest forms and most
The

attention to the issue of justification is what

significant meanings. increasing
drives the modern state to derive its
legitimacy and legitimacy from the extent to
which the principle is entrenched to achieve
judicial ~justice, aiming to safeguard
individuals' freedoms and rights. Thus,
judicial ~proceedings become a social
demand and even the secret to societal

balance and a measure of its civilization.
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Summary:

After several years since the amendments
to the code of criminal procedure came into
effect, granting multiple entities the
authority to issue orders for the seizure of
real estate properties—whereas
previously, such orders were limited to
felonies under in absentia proceedings—
these entities were specified as the
presidents of the first instance and
appellate courts, upon request from the
public prosecution. Additionally,
investigating judges and trial panels were
empowered to issue such orders whenever

This period has .they deemed it necessary

been sufficient to assess how the moroccan
judiciary has handled the procedure for

issuing these orders
Keywords : immovable proprety- order of
retention-  judgement of  retention-
retention procedures
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ABSTRACT
The Moroccan Constitution of 2011 guaranteed

individuals the right to litigate in order to preserve
and protect their rights. This is a general principle
whether in litigation with ordinary individuals like
them or with public legal entities that have the
sovereignty and authority that makes them the
strongest in their relationship with individuals.
However, judicial justice, within the framework of
equality before the law, may prevail in favor of
individuals, but it may not be complete in the event
of non-implementation of judicial rulings. Here, the
matter is not related to the judiciary, but rather to
the lack of respect for the force of the final judgment
by the administration. Due to the lack of a special
procedure for implementing administrative judicial
rulings, as embodied when an ordinary court is
entrusted with implementing a ruling issued by an
that the
administrative dispute has its own characteristics and
nature, which makes it difficult to adjudicate it by a

administrative court, the fact is

judge who does not specialize in such disputes. In
the face of these difficulties and the administration’s
intransigence in implementation, judges resort to

threatening fines and the seizure process
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ABSTRACT

This study revolves around lack of jurisdiction as one of the defects of
administrative decision in the Palestinian legal system. Through this
study, the concept of the defect of lack of jurisdiction was identified, in
addition to clarifying its characteristics represented by it being one of
the oldest and most prominent defects in the administrative judiciary,
and related to the public order. The question arises of the possibility of
correcting it through Its absence, in addition to the fact that it affects
the foundations and rules of distributing competencies and powers.
The study also pointed out two forms of the defect of lack of jurisdiction,
represented by the simple defect of lack of jurisdiction, represented by
the defect of lack of substantive jurisdiction, such as an administrative
body’s assault on the jurisdiction of a parallel administrative body, an
administrative body’s assault on the jurisdiction of an administrative
body higher or lower than it, and the central authority’s assault on the
authority’s jurisdiction. Decentralization, and the issuance of
administrative decisions based on delegation or solutions that contradict
legislation. The disadvantage is the lack of spatial and temporal
jurisdiction. The second form is represented by the serious defect of lack
of jurisdiction or the defect of usurping authority, such as an assault on
thejurisdiction of the legislative authority, an assault on the jurisdiction
of the judicial authority, the issuance of an administrative decision by
an ordinary individual who is not an employee, an assault by an
administrative body on the jurisdiction of another administrative body
thathas nothing to do with it, and violation of the law. Serious violation.
The researcher followed the descriptive and analytical approach in this
research. He used the descriptive approach to describe the apparent
situation with regard to the defect of lack of jurisdiction and its forms
in administrative jurisprudence, the texts of the Decree-Law regarding
the Palestinian Administrative Courts No. (41) of 2020, and the texts
of the decisions of the Jordanian Supreme Court of Justice, and he used
the analytical approach. To analyze these texts and reach a set of results
and recommendations. The study concluded that the defect of lack of
jurisdiction is the only defect among the defects of the administrative
decision related to public order, and therefore it can be raised in any case
in which the case is by the stakeholder or the judge before whom the
case is being heard. It also concluded that the defect of simple lack of
jurisdiction makes the administrative decision completely invalid.
relatively; While the serious defect of jurisdiction leads to the lack of
administrative decision, and thus makes it absolutely invalid. It appeared
from the study that the legislation in force in Palestine and Jordan did
not specify the types of defect of lack of jurisdiction, whether simple or
serious. Rather, I left the matter to the administrative judge, who
sometimes mixed up the two forms oflack of jurisdiction. Whereas this
study concluded thatitis necessary to establish a criterion to differentiate
between the defect of simple and serious lack of jurisdiction due to the
different effects resulting from them, and the necessity for legislation
in Palestine and Jordan to indicate the forms of defect of simple and
serious lack of jurisdiction in order to achieve the guarantees of
individuals, and so that the deadline for appealing against them does
not expire.

Keywords: Defect of lack of jurisdiction, simple lack of jurisdiction
defect, the serious defect of lack of jurisdiction, usurpation of authority.
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RESUME DE LARTICLE

Le juge des comptes exerce un contréle
juridictionnel a la phase de jugement des
comptes sur les opérations financiéres effectuées
par les comptables publics, qu’il déclare comme
débiteurs envers le trésor, s’il constate le
paiement d’une dépense irréguliére, ou I'absence
des diligences de recouvrement d’une créance
prescrite. Méme si la responsabilité des
comptables est objective, rien nempéche le juge
des comptes a prendre en considération les
circonstances et la force majeur.

En outre le juge financier prononce les amendes
dans le cadre de la discipline budgétaire et
financiére, pour toutes infractions commises par
les gestionnaires publics a fin d’éviter que tels
actes ne se reproduisent a avenir.

Quant aux activités non juridictionnelles, le juge
des comptes devient un juge- auditeur qui assure
le controle de la gestion des organismes publics,
I'évaluation de programmes et projets publics, et
le controle de l'utilisation des fonds publics, mais
ses activités ne peuvent avoir un impact positif
sur la gestion publique, s’il n’y aura pas un suivi et
une exécution immédiate des recommandations
formulées par le juge-auditeur.

Le caractére juridictionnel des juridictions
financiéres n’a pas tenu ses promesses, car le
nombre des infractions n’a cessé d’augmenter en
dépit des arréts et jugements qui ont été rendus
pour les mémes motifs, dou la nécessité de
supprimer le caractére juridictionnel de ces
juridictions tout en renforcant les services
d’audit et le contréle interne au sein des
organismes publics.
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-Bergasse — Rapport du Comité de constitution sur l'organisation" du pouvoir judiciaire — '3
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169 _ Christophe de Bernardinis, Le juge des comptes et les conséquences de la nouvelle
subjectivisation de son office, Revue Civitas Europa 2020/1(N° 44), Editeur : IRENEE, P100.

170 - Discours de cloture de Bruno Lasserre, Vice-président du Conseil d’Etat, « La responsabilité
des gestionnaires publics » Colloque organisé par le Conseil d’Etat et la Cour des comptes, Cour des
comptes, Vendredi 18 octobre 2019, p-4

71— Jacques Mariel NZOUANKEU, « La question du statut des magistrats financiers »,
Communication au Colloque international sur le controle des finances publiques dans les pays
membres de ’'UEMOA : quelle contribution pour la juridiction financiere ? RBSJA, n°24, 2011,
P68-69.
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172 _ Le Monde, ler déc. 2006, p.10.
173 _ Jean-Frangois BERNICOT, Jean-Michel CHAMPOMIER, « L'Auditeur et le Juge », RFFP,
n°77, 2002, pp. 185-195.
174~ Pauline TURK, « Le statut des membres de la Cour des comptes aprés la loi du ler juillet 2006
», DA, juin 2006, p-15.
195 18 Lo (2018 cobloll eVl [dondl 2azs¥ gl jall- 175
-M. Jean-Frangois BENARD, L’évolution récente des procédures non juridicti})nnelles in 176
L’évolution des juridictions financieres sous la direction de Stéphanie FLIZOT.Actes du Colloque du
1 er et 2 décembre 2011 sous le theme, « I’évolution des juridictions financieres ».
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177 — les articles L. 241-6 et L. 241-7 du code des juridictions financiéres.

178 _ M. COLLET, « Le contrdle juridictionnel des comptes publics : réformer ou supprimer ? »,
RFDA, 2014, p. 1015.

179 _I’article 14 de I’ordonnance n°2016-1360 du 13 octobre 2016 (JO, 14 octobre 2016, texte n°2).
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180 _p. VAN HERZELE, « La certification des comptes publics locaux : Vers un compte financier
unique (CFU) pour quel objectif ? », RFFP, 2019, n°145, p. 75 et suiv. ou P. LAPORTE, « Gestion
publique locale : une révolution décentralisatrice est possible », Gestion et Finances Publiques, 2019,
n°3, p- 39 et suiv.

181 _ Christophe de Bernardinis, Le juge des comptes et les conséquences de la nouvelle
subjectivisation de son office, Revue Civitas Europa 2020/1(N° 44), Editeur : IRENEE, P109.

182 __ Stéphanie Damarey, Rapport concernant les régimes de responsabilité financiére des
gestionnaires publics, Analyse comparée, Propositions pour un régime de responsabilité des

gestionnaires publics. P140.

80
2025 L ylo/dusibiail] ks bl Sl 68 il 4319 o gl iy § kool ko E




Sl el «@ 2025 (s dunilialf il oo b kil 68 il o 313319 o el iy gl o

JUly szall cllyally slSH1 sl gy Lo g2y Padggudl allas Plaly lgdlls ¢l
el yall sgus 3ol () 4 > gasis ay el W aalall sllalu (o (adasl)

O 13 caladl allaill ke 3 AUl 853 oo (mdiy o 35 3yzd @il Sy o]
als e ooyl pe cagandl Bl ey sl LS, pllias Bugany Uape I3
Jlas ao Geall Gradtlly Bpall 5,881 ©llall a3l ae (330l @alall logs g
el AL 13 3 cllaally alall Jid Gadall

s dan D>

Lo agerdl bl e pody (& AW cildeadl Zuegydn (o JUI oalall uSTy
Adogudl o Y] (Ligils 18,5 (aaS LS jmally )8y alSal Hlasoly agdig uaxs
LS e lyhall oo apaadl 3 4ypuanl) dialiad oo lall ¢ gt (95 Joms ¥ Cslmall duc g5l
oo olalell o5 AW G egadls Asimll slazll cualdl (lae J cblusl o518 agay
Bad) ead il LS Lusld die Jams Ailad e clodie JUI @alall (oles
Jbo oF ¥ Aageadl Jlsadl Jloniul lyg Apagantl aylally ol oudsg dungenll
sty adill Gt Yo ma Aw diluogs

Al uasy wlallell uas HLSE e amy @of AW (Slesll Glaall allall o
RYERE] ‘QLQJQ e wSylg L";LA.EJ\ @Ua_“ slad) cpe Shaaiy LMo F ) b 929 Ligiw
Luaganll 532¥l § Adslall 48,00 2sas pe dpansll @Slell alel AW @ilidl ilacs
Bzl a8Lally 155,01 2 guuS g les¥l Joull 8 (e s

-~

-M. Lascombe et X. Vandendriessche, Plaidoyer pour assurer le succes d’une réforme. La loi
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organique relative aux lois de finances et la nécessaire refonte de la responsabilité des ordonnateurs
et des comptables, RFDA 2004, p. 398

-B. Poujade, La responsabilité des ordonnateurs en droit public financier : état des lieux, AJDA
2005, p. 703.

- A. Froment-Meurice et N. Groper La responsabilité des acteurs de la gestion publique en matiere
budgétaire, financiere et comptable : I’heure du bilan, AJDA 2005, p. 714.

- Ch. Pierucci, Pour une réforme efficace de la responsabilité des gestionnaires en droit public
financier, RFDA 2008, p. 165.
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SUMMARY
The Moroccan legislator worked to ensure
comprehensive  protection for enterprises,
especially those facing difficulties extending to
various foreign countries, by enacting legislative
requirements contained in Section Nine of the
new Book Five of the Code of Commerce, which
would clarify the controls and criteria for
attributing jurisdiction in the consideration of
disputes arising from these matters. Difficulties
by the judiciary, whether national or foreign, with
the aim of protecting the interests of debtors and
employees.
However, these requirements remain inadequate
unless they are applied in the manner required by
the Moroccan and foreign commercial judiciary,
without any regard to public order and the
principle of reciprocity.
The subject of controls on the jurisdiction of the
Moroccan judiciary in cross-border procedures
for entrepreneurship difficulties raises several
problems, which we are trying to approach, while
explaining the resulting legal implications.
Keywords: entrepreneurship - cross-border -
jurisdiction - main procedure - bankruptcy -

insolvency.
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195~ Article 2 (1) du Reglement (UE) 2015/848 du parlement européen et du conseil du 20 mai 2015
relatif aux procédures d'insolvabilité (refonte): Journal officiel de 1'Union européenne L 141/19, date
5.6.2015 "...procédures collectives les procédures auxquelles participe la totalit€ ou une partie
importante des créanciers d'un débiteur, pour autant que, dans ce dernier cas, les procédures ne

portent pas atteinte aux créances des créanciers qui ne sont pas parties a ces procédures ...".
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198_ considérant 16 Reglement (UE) 2015/848 du parlement européen et du conseil du 20 mai 2015
relatif aux procédures d'insolvabilité (refonte): Le présent réglement devrait s'appliquer aux
procédures fondées sur des législations relatives a l'insolvabilité. Toutefois, les procédures fondées
sur une disposition générale du droit des sociétés qui n'a pas été exclusivement prévue pour les
situations d'insolvabilité ne devraient pas étre considérées comme fondées sur des législations

relatives a l'insolvabilité".
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ABSTRACT:

Limits "Although the disputes today related to
personal status and real estate issues are
governed by the Family Code and the Civil
Code of Property Rights the texts of Islamic
jurisprudence ,especially the Maliki figh have
been relied upon by the legislator .The
legislator uses its rulings and legal principles as
a direct source from which legal rules are
derived ,in addition to wusing it as a
complementary source when there is no explicit
text In many cases jthe judge finds himself
facing a legislative vacuum ,an unclear legal text,
or even in situations where a text exists but the
court deems it insufficient.As a result, the judge
is compelled to resort to the principles of
Maliki figh within the limits specified in
Article 1 of the Civil Code of Property Rights,
which states that the provisions of the royal
decree issued on the 9th of Ramadan ,1331
(August 12,1913 (as the Law of Obligations
and Contracts shall apply in cases where no
text is provided in this law If no text exists,
reference is made to the prevailing and well-
established opinions and practices of Maliki
figh 'This is also in line with Article 400 of the
Family Code".
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ABSTRACT

The right to fundamental
constitutional right guaranteed by the state to
individuals to defend their legally protected
rights and interests. Legal proceedings begin

litigation a

with the summons of the parties to appear before
the courts through the process of service of
notice. In this sense, the service of notice
procedure is a cornerstone of justice and one of
its keys. No action may be invoked against any
individual unless he or she has been duly
informed by being served with notice in the
manner prescribed by law.

The study of notice methods in civil procedure
law  holds significance, both
theoretically and practically. Theoretically, it
entails examining and analyzing the relevant

immense

provisions in this law, identifying any
shortcomings that could jeopardize the principle
of the right to defense. Practically, it involves
assessing the limitations of notice methods in
real-world applications, while also highlighting
the latest developments in this area.

This article delves into the study of notice
methods under Civil Procedure Law. It aims to
identify
associated with these methods, while also
highlighting the anticipated
introduced in Draft Law No. 02.23 pertaining to
Civil Procedure in this regard. Furthermore, the
article assesses the extent to which these

and analyze the key challenges

advancements

advancements contribute to alleviating the
existing issues.

Keywords: Notice Methods. Serving parties.
Electronic Notice (E-Notice).
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ABSTRACT

The principle of legal security, which entails the availability of
legal rules based on criteria such as quality, clarity, stability,
reasonable expectation, and accessibility, is fundamental to the
rule of law. The constitutional judiciary plays a central role in
safeguarding this principle and ensuring its application,
whether through its judicial oversight of laws, the internal
regulations of the parliamentary chambers, or international
constitutional conventions. This is achieved through its judicial
decisions, which are expected to be well-reasoned, clearly
formulated, and stable, while considering their interaction with
societal changes and historical contexts.

An examination of the role of the Moroccan constitutional
judiciary in protecting the principle of legal security reveals that
the constitutional judge has positioned themselves as a guarantor
of this principle. "Since the legislator's action is surrounded by
the constitutional presumption principle, this presumption
extends to the referral of matters related to it to the constitutional
court, which is then obliged to raise and verify its
constitutionality, regardless of the subsequent stance of the
referrers, to ensure legal security." This is reflected in the nature of
its decisions aimed at reconciling the discretionary power of the
legislator with respect for the constitution, employing
interpretative methodologies to read and interpret constitutional
provisions, followed by strong justification and persuasive
arguments aimed at clarifying the reasons and justifications
leading to the decision.

These findings, drawn from a statistical study of Moroccan
constitutional judiciary decisions, demonstrate judicial
protection of the principle of legal security. However, this
protection is not complete, as judicial decisions of both the
council and the constitutional court are sometimes marred by
aspects that undermine the principle of legal security. These
include instability in constitutional judiciary decisions,
contradictions apparent when comparing certain judicial
interpretations, and differences in the interpretation of legal
principles, in addition to challenges related to the construction,
engineering, and justification of decisions issued by the
Moroccan constitutional judiciary.

Keywords: Legal security, Judicial security, Constitutional
judiciary, Constitution, Interpretation.
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352 Kdhir Moncef, Vers la fin de la sécurité juridique en droit frangais ?, La revue administrative,
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355 Raimbault Philipe, Recherche sur la sécurité juridique en droit administratif frangais, L.G.D.J,
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375 Georges Vedel, Les bases constitutionnelles du droit administratif, Etudes et documents du
Conseil d'Etat, 1954, en miroir avec Charles Eisenmann, La théorie des bases constitutionnelles du
droit administratif , Revue de droit public, 1972.

376 Michel Fromont, Les droits fondamentaux dans l'ordre juridique de la République fédérale d'Allemagne,
IN Recueil d'études en hommage a Charles Eisenmanny, Paris, Edition Cujas 1975 pp. 49-64.

377 Louis Favoreu, L'influence de la jurisprudence du conseil constitutionnel sur les divers branches
du droit, IN Mélanges Léo Hamon», Economica 1982 p. 235.

378 La jurisprudence du Conseil constitutionnel et les différentes branches du droit : regards critiques,

Colloque In: https://univ-droit.fr/recherche/actualites-de-la-recherche/manifestations/23351 -la-

jurisprudence-du-conseil-constitutionnel-et-les-differentes-branches-du-droit-regards—
critiques#:~:text=L'expression%20de %20Louis %20Favoreu,fran % C3 % A7ais%20des %20transformat
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379 Pierre Brunet. Le juge constitutionnel est-il un juge comme les autres ? Réflexions
méthodologiques sur la justice constitutionnelle. La notion de justice constitutionnelle sous la dir. de
O. Jouanjan, C. Grewe, E. Maulin et P. Wachsmann, 2005, Paris, France. pp.115-135.

30 Aurélie Duffy-Meunier, Pédagogie et interprétation du juge constitutionnel, Presses de

I’Université Toulouse Capitole, In : https://books.openedition.org/putc/440?lang=fr

81T, Piazzon, La sécurité juridique, Paris, Defresnois-Lextenso, 2009, p. 62

382 Julien Dellaux, Le principe de sécurité juridique en droit constitutionnel : signes et espoirs d’une
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36 Georges Bergougnous, Le Conseil constitutionnel et le législateur, Les Nouveaux Cahiers du

Conseil constitutionnel 2013/1 (N° 38), p 9.

37 Georges Bergougnous, Le Conseil constitutionnel et le 1égislateur, op.cit., p 19

38 Jean-Yves vincent, L'erreur manifeste d'appréciation, La Revue administrative, JUILLET AOUT

1971, 24e Année, No. 142 (JUILLET AOUT 1971), p 407.

39 C.C, 2017/674 D.C, 28 décembre 2017, Assignation a résidence de I'étranger faisant 1'objet d'une

interdiction du territoire ou d'un arrété d'expulsion.

C.C 2017/758 D.C. 8 décembre 2017, Loi de finances pour 2018...

400 André Roux, Le discernement du juge constitutionnel dans le contrdle de 1’erreur manifeste

d’appréciation, in “Le discernement en droit public”, dir. Urbain Ngampio, 2017. hal-01831828, p 2.

41 Dominique Rousseau, Droit du contentieux constitutionnel, L.G.D.G, Lextenso éditions, 11e

édition, 2016, p 307.
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406 Secrétariat général du Conseil constitutionnel, Les réserves d’interprétation du Conseil
constitutionnel, 14 décembre 2002, p 4, In :

https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/pdf/Conseil/reserves2002.pdf
407

Bertrand Mathieu, le conseil constitutionnel 1égislateur positif ou la question des interventions du
juge constitutionnel francais dans ’exercice de la formation 1égislative, Revue international de droit
comparé, Vol 62, N 6, 2010, 520.
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416 Michele Cappelletti, Des juges législateurs, in Le pouvoir des juges, Economica, PUAM, coll.
Droit public positif, 1990, pp. 23-113.

Christian BEHRENDT, Le juge constitutionnel, un législateur-cadre positif: Une analyse
comparative en droit frangais, belge et allemand, Bruylant, LGDJ, 2006

417 Didier RIBES, Le juge constitutionnel peut-il se faire législateur ? A propos de la décision de la
Cour constitutionnelle d'Afrique du Sud du 2 décembre 1999, CAHIERS DU CONSEIL
CONSTITUTIONNEL N° 9 (DOSSIER : AFRIQUE DU SUD) - FEVRIER 2001, In:
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Edouard Lambert, Le gouvernement des juges, Préface de Franck Moderne, Dalloz, 2005.

419 Avril Pierre, Une ‘‘survivance’’ : le droit constitutionnel non écrit ?, Droit et politique a la croisée
des cultures, Mélanges Philippe Ardant, LGDJ, 1999, p 5.

420 Yann Aguila, Cinq questions sur I’interprétation constitutionnelle, RFDC, N 21, 1995, p 9.

41 Yann Aguila, Cinq questions sur ’interprétation constitutionnelle, RFDC, N 21, 1995, p 17.
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SUMMARY:

The article aims to highlight the
reference rules on which the
Constitutional Court relies, starting
from the Constitution and its export,
and the regulatory laws to the
constitutional principles. The article
also addresses the developments known
to the Constitutional Court at the level
of referrals made by laws, individuals,
parliament and the government, in
addition to other powers exercised by
the Constitutional Court, the most
important of which is monitoring the
validity of parliamentary elections,
referendum operations and procedures

for reviewing the constitution.
Keywords: Constitution, constitutional
judiciary, referral, rules of reference,

regulatory laws.
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47- Mohammed Amine Benabdallah ,Du préambule de la Constitution marocaine, Association des
Cours Constitutionnelles Francophones, p 96.

Sur les sites suivant:

https://cdn.accf-francophonie.org/2019/03/Congres_ ACCPUF_7_Lausanne_Partie2_Maroc-
Benabdallah.pdf

48 _Agnes ROBLOT-TROIZIER, Réflexions sur la constitutionnalité par renvoi, Maitre de
conférences a I'Université Panthéon-Assas ,Cahiers du Conseil Constitutionnel, N° 22, Paris II, Juin
2007, Site suivant :

https://www.conseil-constitutionnel. fr/nouveaux-cahiers-du-conseil-constitutionnel/reflexions-sur-

la-constitutionnalite-par-renvoi
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459 - Rachel LE COTTY et Cyril ROTH, Les suites des décisions QPC du Conseil constitutionnel
dans les juridictions de l’ordre judiciaire, Conseillers référendaires, Nouveaux cahiers du Conseil
constitutionnel N° 47 - AVRIL 2015 - P. 27.

460 _Francois Bastien, Le Conseil constitutionnel et la Cinquiéme République, Réflexions sur
I'émergence et les effets du contrdle de constitutionnalité en France, Revue francaise de science
politique, 47¢ année, n°3-4, 1997, p400.

461 _véronique CHAMPEIL DESPLATS, L'exigence de normativité dans la jurisprudence du Conseil
constitutionnel, cahiers du Conseil constitutionnel N° 21, 2007, Site suivant :
https://www.conseil-constitutionnel. fr/nouveaux-cahiers-du-conseil -constitutionnel/cahiers-du-

conseil-constitutionnel-n-21-janvier-2007
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462 _Favoreu Louis, La décision de constitutionnalité, Revue internationale de droit comparé, Vol. 38
N°2, Avril-juin 1986. Etudes de droit contemporain, Contributions frangaises au 12e Congrés
international de droit comparé, Sydney-Melbourne, 18-26 aolt 1986, p622
463 - Michel AMELLER, Principes d'interprétation constitutionnelle et autolimitation du juge
constitutionnel, Exposé présenté par Michel AMELLER a l'occasion d'une rencontre organisée &
Istanbul en mai 1998 par I'OCDE, Site suivant :
https://www.conseil-constitutionnel.fr/les-membres/principes-d-interpretation-constitutionnelle-et-
autolimitation-du-juge-constitutionnel
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468 _ Bruno Genevois, La jurisprudence du conseil constitutionnel, Paris, 1992, p 657. )
469 _Pierre de MONTALIVET, Les objectifs de valeur constitutionnelle, cahiers du Conseil
constitutionnel, N°20 , 2006, Site suivant :
https://www.conseil-constitutionnel. fr/nouveaux -cahiers-du-conseil-constitutionnel/les-objectifs—
de-valeur-constitutionnelle
470 Bruno Genevois, La jurisprudence du Conseil constitutionnel. Principes directeurs, Paris, STH,
1988, p. 204.
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471 _ Louis Favoreu et Didier RIBES , réalisme du Conseil constitutionnel, Le réalisme du Conseil
constitutionnel, cahiers Conseil constitutionnel N° 22 - JUIN 2007, Site suivant :
https://www.conseil-constitutionnel. fr/nouveaux -cahiers-du-conseil-constitutionnel/le-realisme-
du-conseil-constitutionnel
472 -Agnés ROBLOT TROIZIER, Réflexions sur la constitutionnalité par renvoi, Maitre de
conférences a I'Université Panthéon-Assas , CAHIER DU CONSEIL CONSTITUTIONNEL N° 22,
Paris II, JUIN 2007, Site suivant :
https://www.conseil-constitutionnel. fr/nouveaux -cahiers-du-conseil-constitutionnel/reflexions-sur-
la-constitutionnalite—par-renvoi
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474 _Agnés ROBLOT TROIZIER, Réflexions sur la constitutionnalité par renvoi, Maitre de

conférences a 1'Université Panthéon-Assas , CAHIER DU CONSEIL CONSTITUTIONNEL N° 22,
Paris II, JUIN 2007, Site suivant :

https://www.conseil-constitutionnel. fr/nouveaux-cahiers-du-conseil-constitutionnel/reflexions-sur-

la-constitutionnalite-par-renvoi
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488 _Mohammed Amine Ben abdallah, Propos sur I’évolution constitutionnel au Maroc, Revue
Marocaine d’ Administration Locale et de Développement (REMALD) n° 36, 2001, p 11.
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ABSTRACT:
Article 120 of the Constitution stipulates

the right to obtain a judgment within a
reasonable time. However, the current
provisions of the Civil Procedure Code fail
to provide for recourse against judges based
on the failure to respect this reasonable
time frame. This is because such a situation
is not included among the grounds listed in
Article 391 of the Civil Procedure Code
issued in 1974. Therefore, it is necessary to
approach this constitutional provision in
conjunction with the laws enacted after the
2011 Constitution, and to consider the
legislator's  perspective  within  the
framework of Draft Civil Procedure Code
No. 02.23, examining the extent to which
the legislator safeguards the right to obtain
a judgment within a reasonable time.

Key — words: judgment within a

reasonable time, recourse against judges,
Draft Civil Procedure Code
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ABSTRACT:
This article discusses alternative means of
resolving collective labor conflicts, which
the legislator has regulated in article 550
of the Labor Code, through conciliation
and arbitration procedures.
these mechanisms provide efficiency and
flexibility in conflict resolution, as well as
the speed of their procedures.
From there, we will discuss the role of the
Labor Inspectorate, and the arbitration
institution in the resolution of collective
labor conflicts.
Keywords: Labor Code, collective labor
conflicts, conciliation, arbitration, labor

inspector, employer, employees.
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"The Legal Framework for Compensation in the Context of Liability:
Between Contractual Compensation and Judicial Compensation”
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SUMMARIZING:
Compensation is a legal remedy aimed at repairing the
harm caused to the victim due to a breach of contractual
obligations or an unlawful act. Compensation is divided
into two main types: contractual
compensation and judicial compensation. In contractual
compensation, the parties agree on the amount and
method of compensation after the harm occurs, and the
judge may modify this compensation if the agreed
amount is excessive or does not align with the actual
damage. In judicial compensation, the victim resorts to
the court when an agreement cannot be reached, where
the judge determines the compensation based on the
severity of the harm and the circumstances of the case.
Compensation can be reparatory (restoring the situation
to its previous state), monetary (payment of a specific
amount), or non-monetary (performance of a specific
action). When determining compensation, the judge
considers the victim's personal circumstances, such as
health and social status, but does not take into account
the personal circumstances of the liable party. The goal
of compensation is to restore the victim to their previous
position as much as possible, ensuring fairness between

contracting parties and protecting individuals' rights.
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24 David H Denton, S.C. has a national commercial law practice as a Senior Counsel in all States
and in Fiji.
He has a keen interest in commercial arbitration and mediation, and in all aspects of company law,
especially insolvency and shareholder disputes; planning and environmental tort matters.
He is a Certified Arbitrator and an experienced nationally accredited Mediator and holds (or has
held) the following positions:
President of the Commercial Bar Association Adjunct Professor, Victoria Law School, College of
Law & Justice, Victoria University Melbourne President of the Australian Institute for Commercial
Arbitration Chairman of the 'Law Hawks, In-House Legal Coterie, Hawthorn Football Club.
He is a member of chambers in Melbourne at Chancery Chambers; in Brisbane at Sir Harry Gibbs
Chambers; in Cairns at Macrossan Chambers; and, in Hobart at Michael Kirby Chambers.
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625 "A lease agreement provided that in the event of the lessor agreeing to the lessee returning the
goods prior to the expiration of the lease, the lessee would pay the remaining rental (rebated) to be
paid under the agreement and return the goods to the lessor. If the goods were sold by the lessor for
less than their appraisal value the lessee would indemnify the lessor for the shortfall. If the goods
were sold for an amount greater than the appraisal value, this excess would be set-off against the
amount of the remaining rental to be paid by the lessee. More generally the agreement otherwise
provided that at the end of the agreement the lessee would indemnify the ed, being the difference
between a lower amount lessor for any capital loss realized upon sale and the appraisal value of the
goods." DAVID H DENTON. Sc, Barrister |Arbitrator, « Penalties for non-performance of
contracts » article published on:
https://www.google.com/url ?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8 &ved=0CD
UQw7AJahcKEwjokaS-
602AAXUAAAAAHQAAAAAQAwW&url=http%3 A%2F%2Fwww.davidhdenton.com%?2Fuploads%
2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-
performance_of_contracts.pdf&psig=AOvVaw30CSZg2iU6AetkVSqn7ym5&ust=169270951670991
7&0pi=89978449 at: 14:06, 21/08/2023.

D44
2025 i ylo/dusiliail] ks il Sl 68 il 4319 o gl iy § kool ko Q



https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=0CDUQw7AJahcKEwjokaS-6O2AAxUAAAAAHQAAAAAQAw&url=http%3A%2F%2Fwww.davidhdenton.com%2Fuploads%2F2%2F3%2F1%2F2%2F23125402%2Fpenalties_for_non-performance_of_contracts.pdf&psig=AOvVaw3oCSZg2iU6AetkVSqn7ym5&ust=1692709516709917&opi=89978449

Sl el «@ 2025 (s dunilialf il oo b kil 68 il o 313319 o el iy gl o

polatlly baawd Hlall Jasll e aldl jasadll gses of sauall 1ia G Lasdlg
oasddly A ppall 589y Homall 4 ple Il poll (1o guts Slgin s slLasily
P20l 2989 0 5u (10 (SIS Aiss (s ydie vy 9l e S5l

Lolur Lajlael @ U5 O iy speall Lapaas die 4aSll o) JI 85L8Y) suzis
las 2l @ W8 H9mall ol gl spall 08 13) Lo (£1,39 Jogadl (e soball Ul
527 9| (ot Bamis o) g3l

G e IS im0l 3l M8 cppe JST ity 5l I 13] ey il suad e
4 (1A SlneS ggr Bignsll passadll o Aasde ae Goludlly el 350 31 (aagasll
2% alas Algsudl il (padaie polisl iyl (e syuall ady 13] Ll S2BEILI aclyd
axly hadd cluaty o spmatel) 3mug Adosull o wd @ usly IS Jemig egs
G e as¥1 1 azp 0 e pasgarll 4 sogad syl & ol

ozl daluu ¥ il jlade Led (£l Lasauay oo & Aozl Hlb) § (asgally
Glaall slaadl ol ¥ ozl 2l e 3855 & dsbid) adosudl o) 3 oLadl ga LS
(eoldll iy (o b sead gag ¢ asgaill jlie aas e lagd) delus Auy d54
1 Lo Tasedl o (0 8 3oL 1 Jiay 5¢d coppaas J 2ol (ngall lude alaled
J9gudl by 3l £ g 3929 cre Hlarll (i W3y Oy Uased) O 13) dis cagasell
(owdyall Slasll slaedl 4u,S il Tall gag cdaue o yall oo

11499 1147 315kl blelye ae” Lpaudyall (adill Leme (e olo L3 § sla o
10 #5381 131-2016 @3, ¥l e Amslidl cld AayLadl Laio 3 Gull Osslall (e 11845
2016 ,ylnd

by s Latdyl e (ol e (S cpoguaill sda (e Jo¥) paill AST G ga
o obelld Jady @f G cduaridl § ATl o of (Al Jais pue L) culiasgal

1932 ¢ orp sVl slall gl 26

& d3 o0 98 Jeadll o sl 5,881

243 2o g el il 8

28 oLl Vyion i S OIS coublin koo csania Golitl n dll sy B 350G o 99 5L a5 O
St Ul 51,3 51 Lo e s 0 m 5l 090 L)

43610 g sllaall sl 5l 60

b4
ﬂ AL gy YN il (o -y o L] o gl gl gyl | usdlly o




el G| )| (i i B (A YN

Gaadlg i o~ " ] g1y LAY Ll il (o
631".4_5_-’\_?

ilion (i 92l g (pimatdl i 91 13 o]

332 89 coyian ol A e (qardy Cus oyl (ne A e Guadl passatll a sy
Lusloel e slnall doles las (S50 oyl el § ails (ased g of 203 e ALzl
e e poiud liey paisadl ogiat Ll (8 (o dile i L J Al gLyl
oassaill £stsg cdule 5pall 13 a8y a carasill wad AU Gl ol e Loss soyuall
sl miall Boli Lo g9 P2 guds pe (iagaty guds passaiiiness I ol Jilics

Sl o i gl g Sl i gacd 1Ll

oasgaill Lol agaidl (o an e Hgmall slacl pouaty g o guddll (asgadll
4ed 0555 298l (e Ml 285 e 50 eoh Joay Jogadl oLl pasnty () 58 sl a2
e LWl cladll ) somall Leld j51 pased cou of el Jlis pall e pangarll jan
dlally cdiaas e amiall @Sl Ay ol GGl (e pl30by uadll (asgadll @SR
G oaagadll aduy ol Jogad) (e (1S OF o (oo oty Litds gl iy 0f Joadl 3
0Som ol (0 volall pes b Al az g W 41 Y1 LI 9o e (S G iy (e jlis Bygu
opall Bl s pduy e 31l piy Lludl e ol Laay bludl e pasgatll aduy
5Ll 2,8,8 9 diapdog 5yl dde 3 passatll sy @l ga Jladl Aagdsy oalall

G adaall 5Ll bl (e ayuds Las) cpagatdl lis s Lo o5lally
Lomls Al S 1y 8ylanciell el 058G o) doyd il ) aaedly ¢y 9punll cue]

631 Cour de cassation Pourvoi N° 22-1-.884, 6 juillet 2023.
"Réponse de la Cour
Vu les articles 1147, 1149 et 1184 du code civil dans leur rédaction antérieure a celle issue de
I'ordonnance n° 2016-131 du 10 février 2016 :
(--)s
7. Aux termes du premier de ces textes, le débiteur est condamné, s'il y a lieu, au paiement de
dommages et intéréts, soit a raison de l'inexécution de l'obligation, soit & raison du retard dans
I'exécution, toutes les fois qu'il ne justifie pas que 'inexécution provient d'une cause étrangere qui ne
peut lui étre imputée, encore qu'il n'y ait aucune mauvaise foi de sa part."
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ABSTRACT:

This study aims to examine the ways in
which financial judiciary bodies hold public
accountants accountable when they are
found to have committed violations or
breaches in the execution of accounting
operations, or when they fail to adhere to
the regulations set forth by the legislature
regarding the disbursement of specific
Additionally, the study
highlights the key legal safeguards provided
by the Moroccan legislature to public

expenditures.

accountants, which are designed to mitigate
the impact of such accountability or to
exempt them from it entirely. Furthermore,
it explores the accountants' right to appeal
final decisions made by the Supreme Court
of Accounts.

Keywords: public accountant, financial
personal  liability,

judiciary, accounting

operations
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Abstract
The desire to protect consumers from the harm caused by

consuming dangerous products has compelled the judiciary to take

significant steps to achieve this. As a result, decisions have been
issued to determine the required protection for consumers. Among
these decisions is decision number 2536 issued by the Supreme
Council, which has outlined a unique approach regarding the
nature of the manufacturer's commitment to dangerous products,
considering them the legal guardian of these products, and who
bears responsibility for any harm they cause to consumers. It has
been acknowledged that this nature is represented in achieving
and ensuring a purpose; this paper came to examine the soundness
of this approach adopted by the council, through the establishment
of the obligation of result, clarifying its reality and the
jurisprudence’s goal from its determination, and then stating its
cases within the framework of tort liability. This theoretical
research draws its material from the decision under comment,
which has been deconstructed and analyzed objectively in light of
jurisprudence's opinions and other judicial decisions. It has been
concluded that the position of the Supreme Council is sound and
did not innovate what jurisprudence has not determined, as a
series of realistic and legislative reasons and evidence support its
direction.

Keyword

Obligation of Result, Tort Liability, Guardian of the Thing, Supreme

Council, Court of Cassation.
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